may be subject to both whistleblower programs, the CFTC notes the importance of harmonizing its whistleblower rules with those of the SEC.
The final whistleblower regulations were adopted by a 4-1 vote with Commissioner Jill E. Sommers dissenting. Like the SEC rules, the CFTC rules do not require that whistleblowers report internally before reporting to the Commission, which was the primary basis for Commissioner Sommers' dissent. She noted that " [s] etting up a Whistleblower program that allows all Whistleblowers to bypass internal compliance programs will likely deprive such programs of the very information they need in order to be robust and effective," and added that "a better approach . . . would have been to require internal reporting as the norm, with the ability for a Whistleblower to bypass internal reporting upon a good faith showing that such reporting would be impracticable or unsafe." 
Attorney Advertising
Like the SEC, the CFTC will consider internal reporting to be a factor that could increase the amount of an award, while a whistleblower's interference with internal systems is a factor that may decrease the amount of an award.
How do the CFTC's whistleblower rules compare to the SEC's rules?
The CFTC's final rules substantially parallel the SEC's whistleblower rules with some notable differences:
Unlike the SEC's rules, the CFTC's rules contain no exclusion for employees of public accounting firms, which means that outside auditors of companies regulated by the CFTC may report original information to the CFTC and qualify for an award. The CFTC reasoned that outside auditors face an existing obligation to report violations to the SEC under Section 10A of the Securities Exchange Act, but no such requirement exists under the CEA.
Both the CFTC's and SEC's rules, however, exclude from award eligibility company employees whose principal duties involve compliance or internal audit responsibilities.
-
Under the SEC's rules, a whistleblower who has already received an award from the CFTC by providing the same information to each agency is ineligible for an award from the SEC.
The CFTC, however, has no similar "double dip" provision. Thus, a whistleblower could potentially recover twice if he or she receives the SEC award first.
The CFTC's rules define certain circumstances where a regulator's request for information that is directed to an employer is deemed also to have been received by the whistleblower, thereby limiting the whistleblower's ability to qualify for an award. Under the CFTC's rules, the employer's request will be imputed to the whistleblower where the documents or information from the whistleblower fall within the scope of the request received by the employer, unless after receiving the information from the whistleblower the employer fails to turn over the information to the requesting authority in a timely manner. Under the SEC's whistleblower rules, on the other hand, only a request that is directed to the whistleblower or the whistleblower's representative will render that whistleblower ineligible for an award.
The CFTC will consider the potential for adverse incentives from oversized awards as a factor in determining the amount of an award. The CFTC included this additional factor in response to concerns raised in a comment letter from Senator Carl Levin warning that "excessive monetary incentives may lead to misreporting causing investigative waste." The SEC declined to include a consideration against excessive awards in its final rules, noting that the agency lacks discretion to make award payments below the statutory minimum of 10 percent of the amount collected.
Under the CFTC's anti-retaliation provisions, the statute of limitations for a retaliation claim is two years from the date of the violation, while the relevant SEC statute extends to six years from the date of the violation or three years from when the material facts of the claim were known or should have been known. Unlike the SEC, the CFTC also provides guidance to companies as to the types of conduct that will be deemed retaliatory, which include discharge, demotion, suspension, threat, harassment, or any other form of What is next for companies subject to the CFTC's whistleblower program?
The relatively few substantive differences between the CFTC's and SEC's whistleblower rules may prove more significant to whistleblowers than to companies. Under both agencies' programs, whistleblowers are given incentives to report violations directly to the regulators, which means that companies subject to either program would be well advised to enhance the culture of compliance, bolster internal reporting processes, and encourage employees to utilize internal reporting The CFTC expressly declined to exercise enforcement authority over retaliation claims, noting that the CFTC's Dodd-Frank Act whistleblower provision states that only the whistleblower may bring a cause of action for alleged retaliation. Notwithstanding identical language in the SEC's Dodd-Frank whistleblower provision, the SEC's whistleblower rules provide that the anti-retaliation provisions of Section 21F(h)(1) are enforceable in an action or proceeding brought by the SEC. See Section 240.21F-2(b)(2). 
